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STATE OF ILLINOIS
ILLINOISCOMMERCE COMMISSION

Commonwealth Edison Company

Petition for declaration of service currently :

currently provided under Rate 6L to 3 MW and : Docket 02-0479
greater customers as competitive service :

pursuant to Section 16-113 of the Public

Utilities Act and approval of related

tariff amendmerts.

GOVERNMENTAL AND CONSUMER PARTIES INITIAL BRIEF

Pursuant to Section 200.800 of the Rules of Practice of the Illinois Commerce
Commission (the Commission) and the schedule established by the Administrative Law Judges
(ALJs), the City of Chicago (the City), by Mara S. Georges, Corporation Counsel of the City of
Chicago, the Cook County State’ s Attorney’ s Office, exrel. Richard A. Devine, the Citizens
Utility Board (collectively, Governmental and Consumer Parties), submit their Initial Brief in this
case. Thisbrief isorganized in accordance with the outline of issues approved by the ALJs at the

status hearing conducted on September 15, 2002.

INTRODUCTION AND SUMMARY OF ARGUMENT

INTRODUCTION

This case concerns a Petition for Competitive Service Declaration (“Petition”) filed by
Commonweal th Edison Company (Edison or ComEd) asking that Rate 6L service to customers
with demands equd to or greater than 3 megawatts (> 3MW) be declared competitive pursuant to

Section 16-113 of the Public Utilities Act (the Act). According to Edison, there are 373 Rate 6L



eligible customers that would be affected by the requested declaration, and they represent
approximately 2,500 MW of demand. Edison Ex. 8 at 7, L. 6 (Crumrine Dir.).!

To obtain adeclaration that Rate 6L service is competitive, pursuant to Section 16-
113(a), Edison must establish that (1) for a properly defined group of customers (2) a
“reasonably equivalent substitute service” (3) is“reasonably available” (4) at a“comparable
price” (5) from suppliers other than Edison or affiliates of Edison and (6) that Edison has lost or
isreasonably likely to lose business (7) to non-affili ated suppliers. 220 ILCS5/16-113(8). In
determining whether Edison has satisfied these criteria, the Commission must also consider
whether there issufficient trangmission capacity into ComEd’ s service territory “to make electric

power and energy available” to the affected customers. 1d.

SUMMARY OF ARGUMENT

The statutory requirements for a competitive declaration are planly defined in Section
16-113 of the Act? To obtain the relief it has requested, Edison must prove that each element of
the Act’'s competitivenesstest is satisfied for the Rate 6L >3MW customer group it has selected.
However, the testimony of Edison’s own withesses undermines the utility’ s spedfic allegations

as to each of the Section 16-113 criteria®

! For brevity, pand testimony iscited usingthe name of thefirst pane member only.
2 llinois Public Utilities Act, 220 ILCS 5/-101 et seq. (“the Act” or “PUA™).

® Asargued elsewherein this brief, Governmental and Consumer Parties submit that the
Commission should reverse the unexplained ruling of the AL Js denying the Joint Motion to
Dismiss, or in the Alternative, for Summary Judgment (“Joint Motion to Dismiss’). The specific
relief Edison seeksin its Petition remains a matter of some uncertainty. In addition to the
ambiguity in the language of the Petition, Edison’ s witnesses have exacerbated the original lack
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Whether one reads Edison’s Petition as seeking a competitive declaration for all or for
only parts of Rate 6L, Edison’ s allegations and supporting evidence fall short of statutory
standards. Asthe Joint Motion to Dismiss argued, the utility’s allegations are deficient. The
record — now fully developed — shows that even those all egations are unsupported.

It isfair to say that all parties except Edison reject the notionthat the record as a whole
warrants afinding that Rate 6L is a competitive service. NewEnergy, the only party supporting
Edison, does so only equivocally. NewEnergy opposes adeclaration if it diminishesthe
Commission’s ability to reverseits decision if Edison fails again to remove impediments to an
open market. Tr. 338 (O’ Connor).

Beyond testimony from its own witnesses that contradicts the Petition’s allegations, there
isamore pervasive infirmity in Edison’s case. The apparent logic of Edison’s evidentiary
presentation rests upon four fundamental factual and legal premises. Edison hasfailed to
establish the validity of even a single one of these premises, reveding as hollow the utility’s
“switching”-based case for the competitiveness of Rate 6L service.

In the following sections of this brief, we examinethe law and the record, with respect to
the flawed premises of Edison’s evidentiary case, and with regpect to the individual criteria

defined in Section 16-113.

of clarity with inconsistent statements about the nature of the service(s) it seeksto have dedared
competitive. See discussion, infra.

-3



ARGUMENT

OVERVIEW

The statutory requirements for a competitive declaration are planly defined in Section
16-113 of the Act. To obtain the relief it has requested, Edison must prove that each element of
the Act’s competitivenesstest is satisfied for Rate 6L service and the >3MW Rate 6L customer
group it has selected. However, the testimony of Edison’s own witnesses undermines the
utility’ s specific allegations as to each of the Section 16-113 criteria. The testimony often
reflects Edison’s self-interested (instead of customer benefit) view of competition or its
erroneous view that a professed expectation of comparable service and price suffices for

purposes of Section 16-113.



What Section 16-113 Requires

What Edison’s Withesses Say

1 “reasonably equivalent substitute
service”

1 “[L]ong term Rate 6L like contracts” described as “including all the
risksassociated with potential transmission increase, distribution
increase, CTC changes, all in.” Tr. 535 (Crumrine).
 “All | know is that these were on their web site. . ..” (re if products
are actually being offered)

“The terms and conditions other than the general nature of the
offering is not indicated in the web site. So | have no specific
knowledge of the prices.” Tr. 1038-1040 (Landon).

[ “ reasonably available”

“l agree” [that a mature stable commodity market with risk
management tools does not yet exist] Tr. 858 (Juracek).

1 “[O]ne can foresee RESs offering . . . long term Rate 6L like
contracts . . . next year. Edison Ex. 8 at 15, L. 296 (Crumrine Reb.).

[ “ comparable price”

1 “[Rate 6L] is quite different from market rates that are offered by
RESs [seledtively]. .. . It sadifferent kettle of fish.” Tr. 1120-1121
(Landon).

 “The terms and conditions other than the general nature of the
offering is not indicated in the web site. So | hav e no specific
knowledge of the prices.” Tr. 1040 (Landon).

O “If acustomer says “| want these 10 features . .. and | want them at
the regular price, you may have trouble getting somebody [to] come out
and do business with you.” Tr. 1087 (Landon) (emphasis added).

 “identifiable customer segment or
group” [for which criteria are met]

[ “As for customers that have not switched, they are most likely an
indication that . . . the importance of electric rates has not impelled
them to shop . . . . [T]heseissues .. . make it important to nudge the
birds out of thenest . ...” CE Ex. 14 at 6, L. 111 (Landon Reb.).

1 “[O]ne should not equate the inability of numerous suppliers to
completely comply with the wishes of a few unique customers as a
failure of the market place.” CE Ex. 8 at 16, L. 319 (Crumrine Reb.).
d“[>3MW customers] are adiverse group with varying electricity
needs.” CEEx.8at9, L.171 (Crumrine Reb.).

d “ lose business for the service”

a “[T]he specifics of the [CTC] mechanism [w hich protects Edison’s
monopoly erarevenuey is something that I’ ve not studied.” Tr.1035
(Landon); Sec. 16-102.

(1 “ adequate transmission capacity”

(1 “There was no adjustmentin any of the analysesfor new
requirements on any party in the market” — despite pending new,
additional FERC and PJM generation and transmission resource
requirements. Tr. 451, 448-451 (McNeil).

As noted originally in the Joint Motion to Dismiss, whether one reads the Petition as

seeking a competitive declaration for all or for only parts of Rate 6L, Edison’ s allegations and

supporting evidence fall short of the statutory mark. Asthe Joint Motion to Dismiss
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demonstrated, the allegations themselves are deficient in failing either (a) to allege the
competitiveness of all of Rate 6L service or (b) to address the provision or abandonment of those
components of the bundled service not declared competitive. The record — now fully devel oped
— shows that even those allegations are unsupported.

All parties except Edison reject the notion that the record as a whole warrants a finding
that Rate 6L is acompetitive service. NewEnergy, a prospective beneficiay of Edison' sdrive to
force >3MW Rate 6L customers off Rate 6L, isthe only party supporting a competitive
declaration — but only by operation of law (i.e., without a Commission finding of
competitiveness). NewEnergy believes that giving Edison the declaration it seeks would be an
incentive for theutility to live up to its statutory obligation to openits markets* Tr. 360
(O’ Connor). But, NewEnergy opposes afinding of competitiveness if that could inhibit the
Commission’s ability to reverse the effectiveness of a declaration. Tr. 338 (O’Connor).
NewEnergy seems only cautiously hopeful that Edison will remove the prinapal barriersto
competition — flawed market value energy charges (MVECs) and customer transition charges
(CTCs) that Edison alone controls. Tr. 329, 344, 336 (O’ Connor).

Ultimately, NewEnergy concludes that approval of Edison’s Petition would be a“close
call” even when using a narrow “flowed power” criterion that does not satisfy Section 16-113
standards. Tr. 386 (O’ Connor). When the Commission considers al the evidence (including the

distortions of switching and “flowed power” data due to statutory discounts and artificial

* NewEnergy posits that Edison will allow the market to develop only on its own terms.
Therefore, it argues, to get market conditions that meet the Section 16-113 criteria, the
Commission should first give Edison all that it asks —ignoring the current absence of the
necessary conditions.
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inducements from Edison and Exelon), and applies the statutory criteria, the call should not be
closeat all.

Beyond testimony from its own witnesses contradicting the Petition, there isamore
pervasive infirmity in Edison’s case. The apparent logic of Edison’s evidentiary presentation
rests upon four fundamental factual and legal premises. Edison has failed to establish the
validity of even asingle one of these premises, revealing the hollowness of utility’s entire
attempt to demonstrate that Rate 6L service is“competitive.”

The four premises on which Edison’s case rests are these.

One: Evidence of customer switching is tantamount to proof of the Section 16-113
equivalence, availability and price criteria— but customer decisions not to switch prove nothing.
See, e.g., Tr. 570-571, 623 (Crumrine).

Two: Rate 6L service means only the provision of power and energy to >3MW
customers. The Commission can properly ignore (or view positively) any absence of availability
or price comparability for alternatives to other components of Rate 6L service — even if they are
valued by customers. See, e.g., Edison Ex. 9 at 11-12, L. 222, 244 (Juracek Dir.); Edison EX. 7 at
19, L. 360 (Crumrine Dir.); Edison Response to Motion to Dismiss at 4, 7; Tr. 668, 662
(equivalence of other services), 570-571, 623 (switching equals equivalence) (Crumring).

Three: Inthe name of devel oping competition, the Commission can deliberately interpret
and apply Section 16-113 to worsen the availability, quality and prices of tariffed services, so that
fewer choices higher prices and worse service will force customersto “choose” In other words,

“Let’sget prices up, quality down, and services withdrawn so we can have ‘ competition’.” See,



e.g., Edison Ex. 9 at 8, 12, L. 137-42, 238-41 (Juracek Dir.); Edison Ex. 10 at 9, L. 161 (Juracek
Reb.); Edison Ex. 7 at 19, L. 360 (Crumrine Dir.); Tr. 818 (Juracek).

Four: Section 16-113 should not be interpreted to require that effectively competitive
options for the cugomersin the identified group exist now — rather, under economic theory or
market predictions, they might be expected to develop in the future. See, Edison Ex. 9at 14, L.
282 (Juracek Dir.); Edison Ex. 5 at 9-10, L. 152-63 (McdNeil Dir.) (generation ownership analysis
focusing solely on historical and 2004 data); Edison Ex. 7 at 19, L. 360 (Crumrine Dir.).

The record shows that each of these premisesis unsupported by the greater weight of
evidence or law.

The first premise — that switching statistics alone can show that the Section 16-113
criteriaare met —is belied by the admissions on cross-examination of Edison’s economists and
managers, as Well as the testimony of other experts. Edison’s withesses admit:

(1 that their switching data do not reveal the reasons for customer
switches (Tr. 678, 680 (Crumringe));

(1 that their data were affected by the market interventions of Edison and
Exelon Generation (Tr. 521, 640, 681 (Crumrine)); economic inducementsto
switch (Tr. 436 (McNeil), 681 (Crumrine)); and factors other than the services and
prices in the market;

(1 that there is no assurance that these artificial market supports (PPO
contract waivers and wholesale supply discounts) or switchinginducements (e.g.,
mitigation factor) will continue (Tr. 439-440 (McNeil)), and their data do not
reflect market forces in the absence of current extra-market influences (Tr. 681-
683 (Crumrine)); and

(A that switching statistics alone do not reveal all the information or
circumstances that are relevant to the Commission’ s decision (Edison Ex. 3 at 9,
L. 196; Tr. 176 (McDermott); Tr. 627 (Crumring)).



The admissions of Edison’s witnesses when cross-examined negate the conclusory assetions
presented in its filed exhibits. And, all other (non-Edison) expert witnesses addressing this
premisereject it outright. See, e.g., Staff Ex. 3.0 at 11, L. 244, Tr. 730, 739 (Haas); I|EC Ex. 2.0
at 4-6 (Chalfant); CACC Ex. 1.0 at 8, L. 232 (Fults); DOE Ex. 1.0 at 12-12, L. 259-86 (Swan);

MidAmerican Ex. 1.0 at 3-4, L. 55-76 (Schillinger). Thus, the fundamental empirical premise of

Edison’s case is unsupported by a preponderance of the evidence.

Edison’ s second premise arose from its response to the Joint Motion to Dismissits
ambiguous Petition. Edison postulated that reasonably equivalent substitutes for Rate 6L service
need only deliver power and energy to customers (no matter the service terms or duration), since
Rate 6L is nothing more than power and energy. Therefore, Edison suggests, any additional
services provided as part of the Rate 6L tariff can be ignored.

Customers, the market, and sound economic theory take a different view — as should the
Commission. Indeed, even Edison’s experts were unable to maintain consistently the fiction that
Rate 6L isonly power and energy. Compare, e.g., Tr. 134, 158-160, 162-163 (McDermott) and
Tr. 1122 (Landon). Edison’s Rate 6L customers find other services bundled in the Rae 6L tariff
(like effectiveprice and CTC hedgng) not only valuable, but difficult or impossible toreplacein
today’s market. See, e.g.,, CACCEx. 1at 11, L. 304-21 (Fults); DOE Ex. 1 at 11, L. 226-28
(Swan); IIEC Ex. 4.0 a 9 (Stephens). Without reasonably equivalent substitute services at
comparable prices, either in the market (or in tariffs that continue services not propery
abandoned), the relief requested by Edison’s Petition is unlawful. 220 ILCS 5/8-508, 16-113.

Edison’s legal/policy premises also are flawed. They are inconsistent with both the

purposes of the Act and the language of the governing provisions. Edison has abandoned the
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Act’s objective of lower prices and more choices through competition, in favor of their opposites.
Edison’s proposal is more reflective of anew mantra: “Let’s get prices up so we can have
competition.”

The Commission should reject out of hand Edison’ s third premise, that the limited
authority granted by the Act can be contorted to try to create — rather than to find — the existence
of the competition Section 16-113 requires for adedaration. Not onlyisit unlawful, itis
impractical. As Edison’sregulatory economist Dr. Landon observed, legidative and regulatory
mandates “ cannot create it [competition].” Edison Ex. 13 at 11, L. 236-37. Nonetheless, Edison
has devised a scheme (its POLR initiative, which incorporates this petition) to create
“meaningful value proposition[s]” for RESs. CE Ex. 6 a 5, L. 455 (McNeil Dir.). In other
words, asthe McNeil/Kelter panel acknowledged, Edison plans systemaically to reduce the
attractiveness of its services, rase the price voldiliy customers face, and reduce customers
service choices to “ create competition” where it does not now exist. Tr. 452-55 (McNeil).

Edison’sfina premiseisan unlawfully loose reading of the plain language of the Section
16-113 criteriafor a competitive declaration. The evidence raises serious questions about
Edison’sfidelity to Section 16-113's requirement of a properly identified group, for which the
competition standards are met.

Approximately 30% of the group selected by Edison has not moved from bundled service.
Staff Ex. 3.0 at 7, L. 156-65 (Haas). Though it entirely bases its case on “switching” data,
Edison argues that “not switching” is an essentially meaningless indicaor (Tr. 683 (Crumrine)) —
blaming customers as unmotivated (Edison Ex. 14 at 6, L. 111-13 (Landon Reb.)) or too timid

(Edison Ex. 10 at 6, L. 112 (Juracek Reb.)). At the same time, Edison argues inconsistently that
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>3MW customers are capable shoppers and are unlikely to make uneconomic decisions (Tr. 897
(Juracek)). This suggests strongly that a sizable subset of the defined >3MW Rate 6L customer
group may, in fact, lack the requisite competitive alternatives (Tr. 739 (Haas)).

In the face of undeniable facts about the current state of altemative services Edison must
obscure its strained construction of the word “is’in Section 16-113 (“declare the service to be a
competitive service. . . if the service or areasonably equivdent substitute service is....")
Much of the evidence upon which Edison relies is meaningful only under Edison’s reading of the
Act —that “is” means “might be, in the future’. For example, Mr. Crumrine “foresees’ Rate 6L
like products, in the future (Edison Ex. 8 at 15, L. 296 (Crumrine Reb.)); Ms. Juracek opines
that RESswill be in a better position to offer hedged long-term products (like Rate 6L) in the
future, if the Commission declares Rate 6L competitive, despite the current void of such services.
Edison Ex. 9 at 11, L. 207-09 (Juracek Dir.). Thisstrained reading of Section 16-113, however,
Isreglected even by its own regulatory expert, Dr. McDermott. Tr. 205.

Under any reading of Edison’s ambiguous Petition, the clear requirements of the Act have
not been satisfied, and the Petition must be denied. The evidence of record with respect to each
of the statutory criteriais reviewed below in the format defined by the outline approved by the

ALJs. Inaccordance with that outline, certan legal issues are treated fird.

OVERVIEW OF STATUTORY STANDARDSAND OBJECTIVES

At least three sections of the Act are relevant to the Commission’ sinquiry — Sections 16-
113, 8-508, and 16-101A. Section 16-113 sets forth the ariteria the Commisson must apply to

determine whether it should grant Edison’ s petition to declare Rate 6L competitive. Section
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8-508 requires that utilities receive Commission approval before abandoning any savice.
Section 16-101A describes the General Assembly’ s legislative findings in enacting the Electric

Service Customer Choice and Rate Relief Law of 1997 (the 1997 Amendments).

A. Section 16-113

The primary statute governing this proceedingis Section 16-113(a) of the Act. The
Commission’s determination in this proceeding will beitsfirst application of the competitive
declaration concept to electric utilities and its first substantive application of Section 16-113 of
the Act. To preval under Section 16-113(a), Edison mug prove that:

O The affected “group of customeas’ has “reasonably availeble” to them a
“substitute service’ that i s“reasonably equivaent” to Rate 6L.

O That the “reasonably equivalent substitute service” is available at a“ comparable
price.”

) That the “reasonably equivalent substitute service” is available from one or more
providers not affiliated with Edison.

) That the utility has lost business or islikely to lose business to the non-affiliated
provider(s).

220 ILCS 5/16-113(a). Section 16-113(a) further provides tha, in weighing the evidence against
these criteria, the Commission must consider the amount of transmission capecity available in
Edison’s service territory. 1d.

The criteriafound in Section 16-113(a) are straightforward, and the Commission’s
application of those criteria shoud be equally direct. The Act requires that “reasonably
equivalent substitute service is reasonably available to the [fected customers] at a comparable

price from one or more [non-affiliated providers].” 220 ILCS 5/16-113(a) (emphasis supplied).
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That is, as Edison witness and former Commissioner Dr. MdDermott testified, the Act requires a
demonstration that the market currently meets the statutory competitive criteria. Tr. 204-05
(McDermott). The Commission cannot lawfully approve Edison’s petition on ahope or a
prediction that declaring Rate 6L service competitive for customers with demands of a least
3MW will induce the future devel opmert of “ substitute services’ “reasonably equivdent” to
Rate 6L.

Even on this most basic point, Edison’ s testimony is contradictory, or at the least
ambiguous. On onehand, the utility asserts that “reasonably equivalent substituteservice” is
available and that service to the affected customer groupis “highly competitive.” Edison Ex. 9 at
7, L. 134-35 (Juracek Dir.) Simultaneously, Edison asserts that Rate 6L is retarding the
development of the market —in particular, of risk management tools like those that are avalued
component of Rate 6L.. See, e.g., Edison Ex. 9 at 11, L. 207-09 (Juracek Dir.); Edison Ex. 13 at
19, L. 396-98 (Landon Dir.).

The fixed price hedge that Edison arguesis precluded by Rate 6L’ s existence is prized by
>3MW customers for the protection it provides against market price and CTC volatility and the
unknowns of future delivery prices and requirements. See, e.g., I|IEC Ex. 4.0 at 12 (Stephens).
Edison concedes that this attribute of the Rate 6L tariff serviceis not currently availablein the
market, and argues that only granting its petition will impel the development of “reasonably

equivalent substitute” hedging products. Edison Ex. 9 at 11, L. 206-09 (Juracek Dir.).>

> Edison’s willingness to eliminate customers’ safety net and force them into the market,
whether that market is sufficiently developed or not, is especially ironic, given the utility’s
uncompromising insistence on preserving its own safety net —the recoveay of CTC charges that
preserve its regulated service erarevenues. See, e.g., Edison Ex. 4, at 5, L. 129-31 (McDermott
Reb.).

-13-



Reversing the clear time requirements of Section 16-113, Edison concludes that “the
Commission may need to take stepsto ‘push the birds out of thenest.”” Edison Ex. 13at 12, L.
255 (Landon Dir.). Edison’sinconsistent duality on this point can be resolved through aclear

application by the Commission of the plain requirements of the Act.

B. Other Sections of the Act

Sections 8-508 and 16-101A of the Act also are relevant to the Commission’s decision.
Section 8-508 isimplicated because, as explained in the Joint Motion to Dismiss, Edison’s
petition is fatally deficient; it fails to identify with requisite specificity the relief the utility seeks.
One interpretation of Edison’s petition and testimony is that the utility desiresthat all of Rate 6L
service to the affected customers be declared competitive. Inits response to the Joint Motion to
Dismiss, Edison argued that thisis the obvious purpose of itspetition. Edison Regponse to
Motion to Dismiss at 3-4.

A second interpretation of Edison’s petition is that the utility is asking that only the
electric power and energy component of Rate 6L be declared competitive® If that isthe case, as
the scope of Edison’s evidentiary presentation arguably implies, then it was incumbent on
Edison to present testimony defining the prices and terms on which it would continue to provide
the remaining tariffed components of Rate 6L — services such as fecilities, metering and billing
services, and protection provided by the tariff aganst market commodity prices, CTC

re-cdculations, and changesin transmisson and delivery pricesor requirements. Alternatively,

® 1llinois Power Company (IP) interpreted Edison’s Petition in thisfashion and argued in
its response to the Joint Motion to Dismiss that this second interpretation is the true intent of the
Petition. IP Response to the Joint Motion to Dismiss at 2.
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Edison must request Commission approval under Section 8-508 to abandon providing the
remaining components of Rate 6L.. 220 ILCS 5/8-508.

In aruling dated September 9, 2002, the AL Js denied, without comment or explanation,
the Joint Motion to Dismiss. If the Commission concludes — as the evidence suggests it could —
that ComEd is seeking only to have the electric power and energy component of Rate 6L declared
competitive, then ComEd’ s petition must be denied because the utility has not provided pricing
and service terms for the other components of Rate 6L it must continue to provide. Nor has
ComEd asked — in the alternative — for Commission authority under Section 8-508 to abandon
provi ding the remaining components of Rate 6L.

The purpose and history of the Commission’ s competitive declarations are important as
the Commission interprets and applies Section 16-113 to an electric utility for the first time. As
Mr. Bodmer explains, such declarations protect a utility against aloss of revenues due to loss of
business to alternative providers. BOMA/CACC Ex. 1.0 at 28, L. 746 (Bodmer). A utility’s
regulated rates are set at alevel that give it an opportunity to earn revenues that provide ajus
and reasonable return.

Where an inability to “react to market forces’ resultsin (or islikely to result in) aloss of
business, a compditive declaration is authorized as aremedial measure (assuming other criteria
are satisfied). The serviceis declared “competitive” and no longer subject to traditional
regulation. In effect, a meaningful opportunity to earn its authorized revenues has been restored
totheutility. Intelecommunications, where such declarations have been used most frequently,
declarations are deemed to grant the utility flexibility to react to market forces— to provide the

service without the usual regulatory delays and constraints. We are unaware of any case in which
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adeclaration that a service is competitive authorized abandonment of a service instead of
competitive marketing of the service.

Edison’s Petition, however, announces its apparent intention to use the declaration to
withdraw Rate 6L service — not to offer it on a competitive basis. Indeed, Edison’s Petition
makes a strong case that the utility does not intend to respond to market forces at all, but to defy
them. Edison wishesto withdraw Rate 6L service because, it argues, there is too much market
demand for it. Edison’s proposal unlavfully evades the requirements of Section 8-508, and it
perverts the purpose of the competitive declaration.

Section 16-101A aticulates legislative findingsmade by the General Assembly when it
enacted the 1997 Amendments to the Act. Among those findings is an expectation that
wholesale and retail competition will result in lower costs and opportunities for new produds
and services for customers. 220 ILCS 5/16-101A(b), (e). Thetestimony from customers affected
by Edison’s proposa shows that granting Edison’s petition will have the opposite effects, driving
many customers out of the market and back to Edison’s bundled service. See, e.g., DOE Ex. 1.0
at 23-24, L. 524-34 (Swan); MWRD Ex. L0 at 7-8, L. 122-29 (T. O’ Connor). That testimony is
opposed only by the pred ctions of Edison managers and corsultants, who presumptuously
challenge the affected customers' own declaration of their likely actions

Moreover, several witnesses testified that Edison’s flawed calculation of MVECs for
Edison’s PPO significantly understates the true value of retail power. Asaresult, retail electric
suppliers (RES) have not been able to compete against the PPO without market interventionsin
the form of rule exceptions and discounts from Edison or from Edison’s affiliate, Exelon Genco

(Genco). See, e.g. NewEnergy Ex. 1.0at 13, L. 16-17 (P. O’ Connor) (“ComEd and Genco took
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stepsto help remedy the situation such that, in effect, ARES would bein a position to compee
with the new PPO.”) The need for such extra-market actions to preserve the veneer of an
effectively competitive market isitself clear evidence that the current market is not sufficiently
competitive to achieve the results the legislature expected.

Edison proposes to solve a different problem. Rather than address the effectiveness of
the market in achieving lower prices and better service, Edison proposes to diminish thequality
of service by eliminating a hedged service gption for customers and artificially raising pricesto
give the market a more competitive appearance. In otha words, ComEd urges the Commission
to create “competition” by forcing customers to take worse service at higher prices, so alternative
suppliers can try to more easily compete This, of course, isareversal of the General Assembly’s

intent in enacting the 1997 Amendments to the Act.

. EVIDENCE RELATING TO SECTION 16-113

A. | dentifiable Customer Segment’

The evidence raises serious questions about Edison’ s identification, pursuant to Section
16-113, of adefined group for which the competitive criteria are met today. Nearly one-third of
the >3MW Rate 6L eligble customer group Edison selected has not moved from Rate 6L.. Staff
Ex. 3.0at 16, L. 361-64 (Haas). Edison argues that the fact that they have not switched is an
essentially meaninglessindicator. Tr. 683 (Crumrine). Edison witnesses tried to explain this fact

away by blaming customers as either unmotivated (Edison Ex. 14 at 6, L. 111 (Landon Reb.) or

" Thistopic is also discussed below in Section I1. B. 3 — Reasonably Equivalent Service
That Is Reasonably Available.
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too timid (Edison Ex. 10 & 6, L. 112 (Juracek Reb.)). But, contradicting itsdf, Edison aso
argues that > 3MW customers arevery capable shoppers and ae unlikely to make uneconomic
decisions. Tr. 897 (Juracek). If these are characteristics of >3MW customers, then the evidence
suggests strongly that a sizable subset of the defined >3MW Rate 6L customer group may lack
the requisite competitive alternatives. Tr. 739 (Haas).

Edison’slargest industrial and commercial customers are, amost by definition, unusual
consumers, with peculiar needs. Edison describes the Rate 6L customers that would be affeced
by its Petition as “adiverse group with varying electricity needs.” Edison Ex.8at 9, L. 171
(Crumrine Reb.). Yet, Edison asserts “[O]ne should not equate the inability of numerous
suppliers to completely comply with the wishes of afew unique customers as afailure of the
market place.” Edison Ex. 8 at 16, L. 319 (Crumrine Reb.). In fact, such arange of creative
alternative servicesis ahalmark of competitive markets — precisely the type of alternatives that
Edison’ s Petition inconsistently says already exist. See, Edison Ex. 13 at 16, L. 336 et seq; Tr.
972-973 (Chalfant). Despite such glaring voids in the current market, much of Edison’s
testimony is devoted to convincing the Commission tha >3MW customers are ready for
competition, rather than that competition is ready for customers, providing equivalent services,
comparable prices, and market protections to consumers in the defined group. See, e.g., Edison

Ex.7at9, L. 147 et seq. (Crumrine Dir.); Edison Ex. 9 at 8, L. 137-42 (Juracek Dir.).

B. Reasonably Equivalent Qubstitute ServiceThat | s Reasonably Available

In making its determination of competitiveness for Rate 6L, the Commission must

affirmatively decide (a) what services areincluded in the provision of Rate 6L and (b) what
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services are covered by Edison’s Petition. Does Rate 6L -- as Edison sometimes suggests --
merely provide power and energy to customers? Or doesit -- as Edison states at other times --
include other components, such as aprice hedge? Edison’stestimony on thisissue is hopelessly
contradictory. To meet its statutory duty to establish that “reasonably equivalent substitute
service” is“reasonably available,” the utility articuates avery narrow definition of rate 6L: only
the provision of power and energy. Edison then claimsthat the market for the affected customers
is aready “highly competitive.”® Edison Ex. 9 at 7, L. 134-35 (Juracek Dir.).

At other times, when arguing that an “identical” service would be an impossible standard,
Edison identifiesalong list of Rate 6L component services and attributes that its customers
value. In so doing, Edison acknowledges that its tariffed Rate 6L consists of much more than the
mere provision of power and energy. The component of Rate 6L identified by Edison that is
most highly valued by customersis the price hedge that protects customers against uncertainties
unrelated to the electricity commodity price Rate 6L customers have found (and have testified)
that they are unable to find alternative providers of protection against the uncertainties of CTC
re-calculations, transmission and delivery service price changes, and new transmission
requirements. See, e.g., DOE Ex. 1.0 at 9, 23-24, L. 186-90, 524-35 (Swan); CACC Ex. 1.0 at
11, L. 311-16 (Fults). Edison admitsthat a“reasonably equivadent substitute service” for this

part of Rate 6L is not reasonably available to the affected customers. Indeed, Edison argues that

8 Edison’s evidence supporting this proposition relies almost exclusively on switching
statistics. Edison witnesses conceded that switching data by themselves are not proof that
“reasonably equivalent substitute service’ is “reasonably available.” Moreover, as explained in
detail bel ow, Edison’s switching dataare greatly mideading and, when examined cl osely,
demonstrate that “reasonably equival ent substi tute service’ for the provision of power and energy
isnot “reasonably available’ for the affected customers.
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the presence of Rate 6L prevents the development of such alternatives. Edison Ex. 3 at 4, L. 84-
85 (McDermott) (the provision of fixed price tariffed services “makeit difficult to provide these
services on acompetitive basis’); Edison Ex. 13 at 18, |. 387-88 (Landon) (Rate 6L “discourages
other suppliers that would otherwise provide or utilize alternative means of hedging”).

In any event, whether the Commission views Rate 6L as only the provision of power and
energy or views the service at issue as encompassing al of its bundled services, the evidence
shows that ComEd hasfailed to establish that “reasonably equivalent substitute service” is
“reasonably available” for the customers that would be affected by the utility’ s Petition.

1. Edison Admits That There Are No Products Available to the Affected
Customers That Provide aHedge Against Volatile Prices.

Regardless of Edison’s contradictory testimony on this point, the fact is— and the
evidence shows — that Rate 6L is more than the provision of power and energy. Edison has not
shown that there are reasonably competitive alternatives to the entirety of bundled Rate 6L
service.

The overwhelming weight of the evidence shows that the current market for Rate 6L
customers with demands of at least 3 MW (or for any customer, for that matter) is beset with
uncertainties. Much uncertainty is created by Edison’s continued collection of its CTCs. See,
e.g., IIEC Ex. 1.0 at 10, L. 19-20 (Brubaker Dir.); IIEC Ex. 4.0 at 12, L. 16-17 (Stephens Dir.);
Fults Direct at 11, |. 313-15; BOMA/CACC Ex. 1.0at 9, L. 223-30 (Bodmer Dir.).

Edison’'s CTCs are afunction of the annual cal culation of the market value energy

charges (MVEC) that are included in Edison’s PPO offering. The MVEC levelsand the CTC
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levels areinversely related. That is, as MVEC levesgo up, CTC level sgo down. Conversely,
when MVEC levels go down, CTC levelsgo up. See, e.g., Fults Direct at 15, |. 404-05.

Recently, MVEC levels and the resulting CTC levels have fluctuated widely and
unpredictably. Chicago Area Customer Coalition (CACC) witness Bradley O. Fults testified that
Edison’s CTCsincreased by 219% from 2001 to 2002 for the 1 to 3 MW subset of Rate 6L
customers. Fults Direct at 15, |. 426-27; see also, Brubaker Direct at 10-11. Mr. Fults added that
the 3-6 MW customers he has worked with — customers that would be affected by Edison’s
proposal —saw similar increasesin their CTCs. Id. at 16, |. 433-34. Dr. O’ Connor, testifying for
NewEnergy®, also stated that large customers do not choose alternative providers because of the
“concem that the CTC’ swill be volatiledue to theMVI/MVEC calculaions.” NewvEnergy EX.
1.0at 11-12. Customers have found that even when commodity price hedges are available,
hedges against CTC risk are not. DOE Ex. 1.0 at 9, L. 186-90 (Swan).

Besides CTC price volatility, other factors also add to market uncertainty. Included are:

0 Delivery service increases — Edison’ s request to incresse its delivery service tariffs
revenue requirement by about 47% is on hold whilea Commission-ordered audit
iscompleted. CACC Ex. 10 at 7, L. 202-04 Fults); see also, NewEnergy Ex. 1.0
at 16, L. 6-8 (P. O’ Connor Dir.)

O Transmission rate increases — Edison recently withdrew a petition at the Federa
Energy Regulatory Commission (FERC) that would have raised its transmission
rates by more than 100%. The magnitude of the proposal shows the potential
volatility of transmission prices. CACC Ex. 1.0 at 8, L. 210-15 (Fults); see also,
NewEnergy Ex. 1.0 at 16 (P. O’ Connor Dir.).

0 ComEd and I P have announced their intention to join aregional transmission
operator (RTO) dfferent from other Illinois utilities. The cost and market impacts

® AES New Energy announced during the evidentiary hearingsin this case that it had
changed its name to Constellation New Energy. Tr. 323-24.
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of this arrangement are unknown. CACC Ex. 1.0 at 8, L. 215-17 (Fults). Also,
FERC's sandard market desgn NOPR adds additiond uncertainty.

Because aternative providers pass these risks through to customers (IIEC Ex. 4.0 at 12
(Stephens), customers are not willing to enter into contracts for more than one year. The record
shows that some customers that entered into longer contracts after the June 2001 CTCs were set
saw their savings disappear with the June 2002 CTCs.

Department of Energy (DOE) witness Dale E. Swan testified that the General Services
Administration (GSA) accepted a multi-year offer from an Edison affiliate in 2001. DOE Ex. 1.0
at 16, 361-65 (Swan). Dr. Swan testified that the CTC increasesin May 2002 raised the contract
prices so much that the contract is now uneconomica when compared to the PPO or Rate 6L —
even after ComEd' s affiliate agreed to reduce the contract price by %2 cent. 1d. At 16-17, |. 366-
68.

[llinois Industrial Energy Consumer (I1EC) witness Gordon Hauk testified that Ford
Motor Company entered into a fixed-price multi-year agreement in January 2001. [IEC Ex. 6.0
at 3 (Hauk). Prices under the Ford contract increased by 20% when the 2002 CTC charges took
effect. 1d. 11EC witness Mark F. Kelly discussed Caterpillar Inc.’ sexperiencein trying to
purchase competitive power in the ComEd service territory. Caterpillar’ s consultant informed
the company that the 6% discounts offered by RESs were more than offset by the 2002 CTCs.
IIEC Ex. 5.0 at 4 (Kelly). Caterpillar’s consultant concluded its analysis of the RFP responses by
stating: “* Although a fixed commodity price of $0.033/kWh is competitive and would be

recommended in other deregulated territories, the recent CTC risk and uncertainty on the delivery
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service side hasled Summit to recommend waiting until regulatory decisions surroundng these
risksarefinalized.’” Id. at 5.

These examples demonstrate both impact of Edison’s CTCs and the value of the Rate 6L
“safe harbor.” CACC Ex. 1.0 a 9-10, L. 271-72 (Fults).

There isno doubt that Rate 6L is more than the simple provisi on of power and energy. In
the current environment, the hedge component of Rate 6L is a valuable tool for customersto
protect themselvesin a volatile market. Equivalent tools are not currently available from RESs.

2. Edison Failed to Show That Reasonably Equivalent Substitute Service
for the Provision of Energy and Power |s Reasonably Available from
Non-Affiliated Provider(s).

Edison’s Petition and evidence fail even if one accepts the utility’ s argument that Rate 6L
consists merely of the provision of power and energy. Edison’s testimony tha “reasonably
equivalent substitute service” is “reasonably available” for the provision of power and energy to
> 3 MW 6L customers consists almost solely of “switching statistics.” Edison witnesses
Crumrine and Kelter state that (a) “more than 70% of the customersin the 3 MW or greater
group that are eligible to take bundled service under Rate 6L (as defined in the Petition) have
opted for an unbundled alternative” and (b) of that 70+%, “nearly 44% are currently taking
service from a RES not affiliated with ComEd.” Edison Ex. 7 at 4-5, L. 63-66, 70-71 (Crumrine
Direct). From these data, they conclude that the percentage of customers that have chosen to take
RES-supplied electric power and energy confirms that “the combination of unbundlied delivery
services and RES-supplied power and energy is reasonably equivalent to bundled service under

Rate6L.” Id.at5, L. 77-82.
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However, Attachment PRC/DFK-1 to the Crumrine testimony shows that 29% of affected
customers remain on bundled service, 31% take service from unaffiliated RES's, and 40% take
power from Edison’s PPO, Edison’s Rate I SS (interim supply service), or Edison-affiliated RES
(collectively, PPO/Other). Edison Ex. 7 at 11, L. 203-07, Attachment PRC/DFK-1 (Crumrine
Dir.).

Even minimal scrutiny reveals that ComEd’ s switching statistics do not support Edison’s
proposition. To begin with, 29% of affected customers — a sizable number — remain on Rate 6L.
As Staff witness Dr. Haas explained, there is evidencethat these customers do not “ have access
to reasonably equivalent substitute service.” Staff Ex. 3.0 at 14, L. 330-32 (Haas).

Second, the 40% of customers included in the PPO/Other category cannot be counted as
customers taking competitive supply for purposes of Section 16-113(a), since Section 16-113(3
requires that services are provided by non-affiliated providers. 220 ILCS 5/16-113(a). The PPO
“is directly provided by ComEd, just like Rate6L.” Staff Ex. 3.0at 7-8, L. 170-72. Similarly,
Rate ISS isa ComEd-supplied tariff service. Customers taking service from an Edison-affiliated
RES are also excluded from Section 16-113(a) consideration.

Removing these categories reduces Edison’s 70+% figure to a more mundane 31%.
When examined, even that 31% is not truly indicative of competitive alternatives for the affected
customers.

Edison’s 2002 MV ECs “were considerably below market those values actually prevailing
in the market place.” NewEnergy Ex. 1.0 at 13 (P. O’ Connor Dir.). Asaresult, the “PPO
became the ‘only gamein town.”” (Id. at 13) and “the competitive market for all classes of

customers in ComEd was thrown into turmoil.” 1d. at 12-13. ComEd and its affiliate Exelon
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Genco took decisive action. Exelon Genco offered “specid . . . arrangements’ to RESs not
affiliated with Edison so that the non-affiliated RESs “would be in a position to compete with the
new PPO.” NewEnergy Ex. 1.0 13 (P. O’ Connor Dir.) For its part, ComEd obtained
Commission permission to modify its PPO so that customers could exit PPO contracts and enter
into contractswith RESs. Id. at 13, L. 17-20. In short, Edison and its affiliae worked together to
provide extra-market support to non-affiliated RESs. The arrangement

... dlowed the RESs in ComEd’ s territory to maintain avisible presence in the

marketplace, rather than explicitly lose customers to the ComEd-provided PPO or

traditional bundled service. In other words, it has preserved an appearance of
continuously available“ competitive” supply options
Staff Ex. 3.0 at 10, L. 233-36 (emphasisin original) (Haas). Dr. Haas added that

[h]ad Exelon not intervened to prop up theretailers, the retail market most likely

would have shifted back toward monopoly service, with customers switching to

the PPO or returning to bundled services|ike Rate 6L.

Id. At 10, L. 236-39.

The validity of the 31% figure for >3MW 6L customers taking service from non-
affiliated RESs (and Edison’ s other switching data) is hopelessly compromised, calling into
guestion the evidentiary legitimacy of the utility’s switching statistics. Without the
ComEd/Exelon Genco intervention, it islikely that a substantial number of those customers
would have migrated back to ComEd' s PPO or to Rate 6L.. Staff Ex. 3.0 at 11, L. 252-55 (Haas);
Tr. 637 (Crumrine). The need for such intervention cannot be considered a characteristic of a
competitive market. Infact, it “is strong evidence that the market, as it now stands, may be

incapable of sustaining competition.” Staff Ex. 3.0 at 11, L. 255-56 (Haas); see also, |1 EC Ex.

1.0 at 6 (Brubaker).
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In sum, viewing Rate 6L as the mere provision of power and electricity — as Edison
sometimes does — does not help the utility’s case. The 70+% switching figure that ComEd cites
as evidence of a“highly competitive” market shrivels under even modest exposure. Customers
representing 40 of the 70 plus percentage points are receiving power service directly from
ComEd or a ComEd affiliate and, therefore, are not relevant to the Section 16-113(a) analysis.
The remaining 31% are receiving power from RESs receiving disoounts from an Edison affiliate

and special treatment from Edison.

3. The Record Shows That a Substantial Number of Customers Remain on
Rate 6L and Do Not Have Access to “ Reasonably Equivalent Substitute
Services.”

Edison admits that approximately 29% of affected customers have remained on Rate 6L.
Dr. Haas testified that (@) that number has remained stable and (b) the individual customers
taking service under Rate 6L have not been switching badk and forth between bundled service
and delivery services. Staff Ex. 3.0 at 16-17, L. 371-72, 371-83 (Haas). Thisis evidence that
these customers do not have access to “reasonably equivalent substitute service” Dr. Haas
explained that it is possible that these customers have load profiles that are difficult for RESsto
serve. Customerswith unpredictable varying loads may subject RESs — or their customers —to
imbalance penalties under ComEd’'s OATT if actual loads deviate from day-ahead demand
projections. Staff Ex. 3.0 at 18, L. 398-07 (Haas). Such risks may be unacceptable to RESs or
prohibitively expensive for customers. Asaresult, such customers have to rely on Rate 6L or
ComEd' s PPO — options that do not include imbalance penalties. Id. at 18, L. 408-10.

Besides customers with varying loads, there is substantial evidence in the record that

other customers, despite significant efforts to do so, could not procure competitive power from
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aternative providers. City Department of Environment Deputy Commissioner Steven Walter
testified concerning arequest for qualifications (RFQ) issued by the City and others to meet the
power and energy needs of the City, four sister agencies, and approximately 50 suburbs
(collectively, RFQ Participants). City Ex. 1.0 at 2, L. 28-31. Severa of the facilities to be served
under the RFQ have demands greater than 3 MW, and that the RFQ Participants are sophisticated
users of electricity. Id. at 4, 5-6, L. 75-76, 98-107. According to Edison, these characteristics are
the hallmark of economically desirable customers for suppliers. Edison Ex. 7 at 8-10
(Crumrine). Despite the additional alure of high profile facilities, like O’ Hare and Midway
Airports, that seemingly would be attractive to entrants looking to establish a presencein lllinois,
the City received only three response to the RFQ, and only one of those merited serious
consideration. City Ex. 1.0at 2, 6-7, L. 16-18, L. 121-34 (Walter). That bid required an eight-
year contract term that exposed the RFQ Participants to significant price risk in the later years of
the contract. Id. at 8, L. 145-59.%°

Dr. Swan, on behdf of the Department of Energy, testified that U.S. government has also
been unsuccessful in procuring competitive power in ComEd’ s service area. Dr. Swan described
SiX separate request for proposal sissued by the U.S. government — four by the Defense Energy
Supply Center (DESC) and two by the GSA. DOE Ex. 1.0 at 13-14, L. 292-96 (Swan). Dr.

Swan testified that “[n]either DESC nor GSA has been ableto make an awardto any bidder as a

10 After long negotiations, the City entered into a contract with an Enron subsidiary, but
never took servicedue to Enron’s well-publicized finandal collgpse in November 2001 City Ex.
l0at a9 L.174-82. Other RFQ Participants were unable to procure “reasonably equivalent
substitute service.” 1d. at 10, L. 174-82, 186-95.
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result of these six competitive solicitations.” ™ Id. at 14, L. 298-99. Dr. Swan added that the
federal government has been able to award power and energy contracts in several other open
access states. 1d. at 14, L. 311-14.

The distinctive characteristics of many > 3MW customers, the stability of the group not
switching, and actual customer experiences constitute powerful evidence that a significant
portion of affected customers do not have access to a “reasonably equivalent substitute service’

for Rate 6L.

C. ComparablePrice

Assuming arguendo that there are “reasonably equivalent substitute services’ “reasonably
available’ to affected customers, ComEd utterly failed to demonstrate that such services are
available at a“comparable price.” Contracts with alternative providers are morerisky than Rate
6L because of annual MVEC and CTC calculations

Incorporating a hedge in the price of power and energy would necessarily increase the
price of that product. BOMA/CACC 1.0at 24, L. 651-52 (Bodmer); see also, IIEC Ex. 4.0 at 12,
L. 20-23 (Stephens). Rate 6L and PPO rates, in contrast are not affected by MVEC and CTC
fluctuations.

ComEd offered little in the way of evidence that a bundled Rate 6L service or the hedging

component of Rate6L aloneisavalable at acomparable price. Edson withess Karl MdDermott

1 Asdiscussed earlier, Dr. Swan testified that the GSA received an unsolicited bid from
an Edison affiliate in 2001 after the GSA received no bids in response to an RFP issued in March
2001. The GSA and the Edison affiliate entered into a 44-month contract that is now
uneconomical —when compared to the PPO and Rate 6L —because of the dramatic increases in
the MVECs for 2002 Period A. Swan Direct at 16-17, L. 361-68.
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provided vague testimony about a hedging product hefound on the Internet. Tr. 214-15. When
pressed, Dr. McDermott admitted tha: (1) the company offering the product was a broker, not a
RES (Tr. 215); (2) he did not know if the company was offering the produd in the ComEd
serviceterritory (1d.); and, most importantly, (3) he did not know the price at which the company
was offering its hedging product (Tr. 216). In short, there is no evidence as to whether the
product is reasonably available in ComEd’ s service territory or, if it is, whether it isavailable & a
comparable price.

Edison witness Dr. John H. Landon aso claimed that there are Illinois RESs offering
fixed-price savings contracts. Edison Ex. 13 at 16, L. 336-39, 20, L. 416-17 (Landon Dir.).
When asked about this testimony on cross-examination, Dr. Landon conceded that he was not
familiar with the terms and conditions of the offer and that he had *no specific knowledge of the
prices.” Tr. 1039-40 (Landon).

In sum, Edison completely faled to establish tha any “reasonably equivalent substitute

service” for Rate 6L is “reasonably available” at a“comparable price.”

D. Other Providers

Edison’s position in this case is that Rate 6L isimpeding the development of hedging
products that would protect customers against price volatility. See, e.g., Edison Ex.9at 11, L.
207-09 (Juracek Dir.); Edison Ex. 13 at 18, L. 387-88 (Landon Dir.). Thesolution, according to
ComEd isto toss customers with demands greater than 3 MW off of Rate 6L and trust that

alternative providers will develop the necessary hedging products. Before buying into this
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scheme, the Commisson must consider the immediate effect on customers |eft without economic
alternatives and the health of the potential alternative providers tha may develop new services.

[1EC witness Robert R. Stephens noted that of the 14 potential RESs Edison identified as
potential ly serving >3 MW Rate 6L customers, only five are actually serving them. 11EC Ex. 4.0
at 13 (Stephens). Thosefive are: (1) MidAmerican Company (MidAmerican); (2) AES
NewEnergy, Inc. (NewEnergy); (3) Dynegy Energy Services, Inc. (Dynegy); (4) Peoples Energy
Services Corporation (Peoples); and (5) AES Central Illinois Light Company (CILCO). Mr.
Stephens testified further that each of the five RESs serving these customers face considerable
uncertainty in their ability to continue to provide service in the ComEd service area. 1d. at 14.

The primary source of uncertainty Mr. Stephens identified is arecent decision from the
Fifth District of the Illinois Appellate Court. Id. at 14. The court in IBEW v. Illinois Commerce
Commission, No. 5-01-0416, interpreted Section 16-115(d)(5) of the Act (220 ILCS
5/16-115(d)(5) (the reciprocity provision) to require that affected Illinois utilities be able to
physically and economically deliver power to the service territories of potential Alternative
Retail Electric Suppliers (ARES) that (1) own, or whose affiliates own, transmission and
distribution facilities within a defined territory specific and that (2) are seeking to provide service
inalllinois utility’ s service area. The court also found that potential ARES must own
transmission and distribution facilities. In addition, potential ARES, or their affiliates, must offer
delivery services comparable to those offered by the affected Illinois utility. The Commission
has filed a petition for leave to appeal the court’s decision. However, if the decision is not

overturned, theimpact on potentid ARES could be significant.
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In addition to the IBEW decision, Mr. Stephens identified (1) an uncertain regiona
transmission operaor (RTO) environment caused by generation resources being located in
different RTOs than their customers, FERC’ s Standard Market Design (SMD) Notice of Public
Rulemaking, and (3) RESs' financial difficulties other areas of uncertainty. 11EC Ex. 4.0 at 14,
L. 8-13.

Mr. Stephens analyzed the particular uncertanties important for each of the five RESs
supplying servicesto > 3 MW rate 6L cugomers.

O MidAmerican — Mr. Stephens stated that because MidAmerican isa member of a
different RTO from ComEd, uncertainties follow retail transactionsin Edison’s
service territory if MidAmerican relies on generation resources outside of
ComEd'sRTO. IIECEx.4.0at 17, L. 13-21 (Stephens).

O NewEnergy — NewEnergy is now part of the Constellation Energy Group. The
Constellation Energy Group isthe parent company of Baltimore Gas & Electric
(BG&E), autility owning transmission and distribution facilitiesin Baltimore.
NewEnergy’s continued existence asa RES in lllinoisis threatened by the IBEW
case if NewEnergy cannot demonstrate tha Edison can physically and
economically deliver power and energy to BG&E' s serviceterritory. [IEC Ex. 4.0
at 18, L. 1-20 (Stephens).

0 Dynegy — Dynegy faces tremendous financial uncertainty. I1n being certified asan
ARES, Dynegy relied on a guaranty provided by Dynegy Holdings, Inc, which, &
the time, had a Standard and Poor’ s credit rating of BBB+. Dynegy Holding,
Inc.’s credit rating was rated at below investment grade at B+ by Standard and
Poor’s on August 19, 2002. It isuncertain if Dynegy will be able to meet the
financial requirements for ARES certification. 11EC Ex. 4.0 at 18-19 (Stephens).

O Peoples — Mr. Stephens testified that because Peoples does not own transmission
and distribution fecilities, its ability to remain certified asan ARES isuncertainin
light of the IBEW decision. I1EC Ex. 4.0 at 19, L. 16-23 (Stephens).

) CILCO — AES recently announced that it was selling CILCO to Ameren
Corporation (Ameren). Mr. Stephens stated that Ameren has testified before the
Commission that CILCO’ s retail marketing arm will be transferred to Ameren
Energy Marketing (AEM). Unless AEM takes over CILCO’ s marketing activities
in ComEd’ sterritory, there will be one less ARES serving affected Rate 6L
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customers. Mr. Stephens added that because Ameren owns a utility owning
transmission and distribution facilities in a non-open access state, it is doubtful
that Ameren would satisfy the reciprocity provision of the Act as interpreted by
the IBEW court. [1EC Ex. 4.0 at 20, L. 7-21 (Stephens).
In short, there are significant uncertainties facing each of the alternative suppliers
currently providing serviceto > 3MW Rate 6L customers. The Commission should be wary of

approving the utility’ s Petition in the hope that these companies, at some future date, will

devel op hedging productsthat replace the hedgi ng component of Rate 6L.

E. L oss of Business

Section 16-113 requires that in the context of a competitive declaration proceeding, the
utility must demonstrate that “the electric utility haslost or there is a ressonable likelihood that
the electric utility will lose business for the serviceto . . . other providers.” 220 ILCS 5/16-113.
The purpose and history of the Commission’s competitive declarations isimportant as the
Commission interprets and applies Section 16-113 to an electric utility for the first time.

As Mr. Bodmer explains, such declarations protect a utility against aloss of revenues due
to loss of businessto alternative providers. BOMA/CACC Ex. 1.0 at 28, L. 746 (Bodmer). A
utility’ sregulated rates are set at alevel that giveit an opportunity to earn revenues that provide a
just and reasonable return. Wherean inability to “react to market forces” reaultsin (or islikely
to result in) aloss of business, a competitive declaration is authorized as a remedial measure.
The utility’ s opportunity to earn its authorized revenues is effectively restored by the declaration.

Here, however, Edison has exercised its option to impose aCTC. 220 ILCS 5/16-108.

The CTC iscalculated using a“lost revenue formula’ that “ protects rate 6L revenues, and
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eliminates downside risk to Edison. BOMA/CACC Ex. 1.0 at 29, L. 767-71 (Bodmer). Since
Edison has not proposed to eliminate or to modify its CTC, thereis no real loss of business for
Edison. Customers may leave Edison’s bundled Rate 6L service to contrad with a RES, and
thus, generate* switching statistics.” But, except for alegislaively mandaed shopping credit,
the mitigation factor, Edison collects its revenues from those “lost” customers nonetheless,
through the CTC.

Simple mathematics precludes any possibility of Edison showing tha it hasor islikely
(in any meaningful way) to “lose business for the serviceto . . . other providers.” Mitigation
factor losses are legislatively imposed incentives for customers and flow to the customer — or to

Edison if the customer’s CTC is zero; thebusinessis not lost to competitors.

F. Transmission Capacity

G. Customer Switching

As noted at the begnning of the Argument Section of this brief, Edison’s entire case rests
fundamentally on the validity of its statistical data as proof of competition. No partyto this
proceeding — Edison included — accepts “ switching” as the equivalent of competition.

Edison’ s regulatory expert, Dr. McDermott, testified that the Commission must “be
evaluated cardully because some states provided ‘ shopping credits' to induce customersto

switch, and therefore the switching rates observed may simply be an artifact of regulatory policy

12 Moreover, as noted earlier, Edison’s Petition essentially perverts Section 16-113
further by using a declaration that the service is competitive to evade the abandonment
requirements of Section 8-508.
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(i.e., inefficient competitors may in some cases be gaining market share from more efficient
providers). ComEdEx. 1.0at 9, L. 196-99 (McDermott Direct). Dr. McDermott’swarningis
well-taken in thiscase because Edison’ s switching data— practicdly the only evidence the utility
offered to suppart its claim that “reasonably equivalent substitute service” is reasonably
available” at “comparable price” —is extremely suspect.

Edison claims that more than 70% of > 3 MW customers have “opted for an unbundled
dternative.” Crumrine Direct at 4-5, L. 63-66. Of that 70+%, Messrs. Crumrine and Kdter
assert that “ nearly 44% are currently taking service from a RES not affiliated with ComEd.” 1d.
a b, L.70-71. Asexplained in detail above, ComEd' s switching data are faulty and do not
support ComEd'’ s assertion that the market for > 3 MW customersis “highly competitive.”

Staff witness Dr. Haas — among others — dismantled Edison’s 70+% switching figure.
First, Dr. Haas noted that 40% of the customers in the 70+% number cited by Edison are served
directly by ComEd throughthe utility s PPO or Rae ISS or an Edison-affiliated RES. Stdf Ex.
3.0a 7,L.158-61. Obvioudly, these customers are not served by a non-affiliated provider as
required by Section 16-113(a). 220 ILCS 5/16-113(a). The remaining 31% of affected
customers receiving power from unaffiliated RESs that are benefitting from Exelon Genco’'s
market intervention. Staff Ex. 3.0at 7, L. 163-65 (Haas).

The evidence shows that Dr. McDermott’ s warning is particularly apt in this case. The
switching statistics so heavily relied on by Edison do not demonstrate that the afected customers
have “reasonably equivalent substitute services’ available to them. Indeed, a cursory analysis of
the reasons that customers switched reveals a marke that has required massive subsidiesfrom a

ComkEd affiliate to maintain even the appearance of competitiveness.
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H. Wholesale M ar ket Development

Edison acknowledges that the wholesale market and the retail market for electricity are
distinct entities. Tr. 422, 436 (McNeil). Though the wholesale market facilitates the operation
of retaill markets, competition in thewholesale marke does not equate to competition in the retail
market. Y et, thisdistinction is not consistently recognized in Edison’s evidentiary presentation.
As CACC witness Mr. Fults states, “ Edison’ s testimony seems to focus on wholesale
competition which, even of it were competitive, does nat necessarily translate into robust retail
competition.” CACC Ex. 1at 8,L. 235 (Fults).

A robustly competitive wholesale market is frequently described as a necessary
prerequisite for an effectively competitive retail market. See, generally, Edison Ex. 5 (McNeil).
To that extent, the evidence Edison presents respecting the wholesalemarket may be relevant in
assessing the stae of the retail market under Section 16-113 criteria However, as Mr. Fults
pointed out, it is not proof of the retal level competitionthat Section 16-113requires. CACC
Ex. 1at 8, L. 235 (Fults).

In any case, some have gquestioned whether a workably competitive market exists even at
thewholesale level. 1IEC Ex. 3.0 at 6, 7 (Dauphanais). A number of experts who have examined
the wholesale market serving RESs operating in Edison’s service territory have concluded that
the data of market activity is distorted. DOE Ex. 1.0 at 23, L. 509 (Swan); IEC Ex. 3.0 at 2-3
(Dauphanais). Moreover, wholesale market competition, at whatever level it exists today, may
itself be at risk from the possible application of new RTO transmission requirements or from

pending new FERC requirements. 11EC Ex. 3.0 a pp 13, 14 (Dauphanays); Tr. 448-449
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(McNell). Inthe end, Edison’s reliance on evidence respecting the state of the wholesale market

may harm, rather than help, its attempt to satisfy the retail competition criteria of Section 16-113.

l. Retail Market Development

See, subsection H. Wholesale Market Development, supra.

J. Customer/Supplier Reaction

K. Other
Rate 6L IsNot A “Free Option” As Edison Alleges

Rate 6L isnot a“free” call option. The costs of serving Rate 6L customers, including the
risk costs are included in its charges. Although Edison disingenuously observes that Rate 6L
“wasnot . .. priced asahedge,” (Edison Ex. 10 at 5, L. 71 (Juracek Reb.); but the CTC charges
of its DST tariff do cover that risk. AsBOMA/CACC witness Mr. Bodmer explained, “the CTC
isdesigned as alost revenue formula to make Edison indifferent to generation volumelost to
competitors.” BOMA/CACC Ex. 1.0 at 29, L. 767 (Bodmer). The CTC preserves Edison’s pre-
competition level of Rate 6L of revenues — even when customers are taking service from a RES.
Id. At L. 782. In other words, customers continue to pay for that Rate 6L option, even when they
arenot using it. Customers who follow Edison’s advice to seek hedging products in the market
could end up paying twice — onceto a market supplier, and again to Edison through the CTC —

for protection it receivesonly if rate 6L iswithdravn.

-36-



Mr. Bodmer explained further (BOMA/CACC Ex. 1.0 a 24, L. 684 et seg. and Att. A),
that any free option here actually belongs to Edison. Theutility exerdses this option each time it
elects to recalculate and to continue the CTC. The CTC provides a hedge (except for the
mitigation factor), at customers expense, against the possible loss of regulated erarevenues due

to market price changes and any resulting customer movement from Rate 6L.

1. PROPOSED AMENDMENTSTO 6L

A. New Customers
B. Extension of Transition Period for Customerson Rate
C. Extension of Return Option for Customers Not on Rate

D. Eligibility Criteria

V. ACCOUNTING ISSUES

A. Accounting Treatment of Revenues and Expenses

1 During 3-Year Mandatory Period for Tariffed Service
2. After 3-Year Mandatory Period

B. Ratemaking Treatment of Revenues and Cost under Rate 6L Pursuant to
Section 16-111(d)
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V. OTHER

A. Reconsider ation of Joint Movants Motion to Dismiss

Joint Movants — the City, CUB, the Cook County State’s Attorney’s Office, the Building
Owners and Managers Association, I1EC, the Chicago AreaCustomer Coalition, and the Illinois
Attorney Genera’s Office — filed aMoation to Dismiss or, in the Alternative, for Summary
Judgment, (Joint Motion to Dismiss)on August 22, 2002. The AL Js denied the Motion on
September 9, 2002. The AL Js erred in denying the Motion, because Edison's Petition failed to
include the "specific relief sought” as required under Illinois law. 83 11l. Adm. Code 200.100(c);
see also 735 ILCS 5/2-603(a).

Edison’s Petition should be dismissed for a number of reasons, but most importantly
because the Petition's indefiniteand ambiguous request for relief fails to satisfy the requirements
of law for a clear statement of therelief being sought. There are two mutually exclusive waysin
which Edison's Petition could be interpreted. First, Edison's Petition could be read to request that
the Commission declare al of Rate 6L "competitive,” thereby relieving Edison of its obligation
to provide under taiff all services bundled as Rate 6L to customers with ademand of at leas 3
MW (the “total tariff” approach). The affected component servicesinclude, inter alia, metering,
price hedging, and commodity supply services. Second, the Petition could be read to request
only that the Commission declare competitive a subset of Rate 6. components — the provision of
electric power and energy (the "single component” approach). On the face of Edison'sfiling, one
cannot discern which form of relig Edison seeks.

Edison and Illinois Power Company (1P) each filed a response to the Joint Motion. Each

of them asserted that there could be "no question” regarding which gpproach Edison seeks. See,
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Edison Response at 3-4; IP Responseat 2. The parties, however, come to opposite conclusions:
Edison claimed the Petition sought the "total tariff" approach; 1P claimed that the Petition took
the "single component” approach. 1d. Edison’sand IP’'s contradictory conclusions amount to
prima facie evidence that Edson's Petition is faally ambiguous.

Without establishing by their ruling which approach Edison's Petition is deemed to
request or stating any other basis for their dismissal, the ALJs issued a written decision
summarily denying the Joint Motion. Thus, despite the denial of their Joint Motion, it still is
unclear whi ch approach the Joint M ovants — or the Commi ssion —must usein analyzing Edison's
Petition. Without the benefit of a Commission decision on the issue of the requested relief, Joint
Movants have essentially been forced to litigate two cases. The Commission must, however,
make a determination regarding the specific relief sought before it can address the merits of the
Petition.

Taking either version of Edison's representations at face value, the allegations and
evidence contained in Edison's filed case in chief are deficient as amatter of lav, and therefore
summary judgment should be granted. A ssuming arguendo, that Edison seeksto have al of the
components of Rate6L declared competitive, Edison failed to present evidence sufficient to
support afinding by the Commission that the "whole tariff" should be declared "competitive"
under the criteria of Section 16-113 of the Act. To satisfy those requirements, Edison must
demonstrate, among other things, that a reasonably equivalent substitute serviceis being
provided by a company that is not affiliated with Edison, at a price that is comparable to the price
at which Edison offers the service(s). See 220 ILCS 5/16-113. Edson failed to allege or to

present evidence that demonstrates that all of the services it bundles under Rate 6L are available
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from other providers. Edison also didnot prove that those services are available at comparable
prices. See 220 ILCS5/16-113. Edison's testimony addresses only one of the service
components contained in Rate 6L. Edison's case-in-chief presents no evidencethat other
companies are providing substitute bundled services (including the price protection component),
that the prices for such bundled services are comparable to the prices Edison charges under Rate
6L, or that Edison has lost any business as aresult of providing Rate 6L as aregulated service.

If, on the other hand, ComEd intended only to seek to have the portion of Rate 6L under
which it provides power and energy declared competitive, ComEd's Petition likewise is deficient.
Edison's case-in-chief fails to define how the remaining non-competitive tariffed services would
be provided. The Act requires that ComEd continue to provide tariffed services, unless either the
serviceis "declared competitive" pursuant to Section 16-113, or the serviceis "abandoned,”
pursuant to Section 8-508. See 220 ILCS 5/103(a); 220 ILCS 5/16-113; and 220 ILCS 5/8-508.
ComEd has provided, in its Petition and case-in-chief, no information, allegations, or evidence
respecting the manner in which it will provide those services not declared competitive or
abandoned. Therefore, the Commission should reconsider the AL Js ruling denying the Joint

Motion and should di smiss, or in the alternative, grant summary judgment in this proceedi ng.



CONCLUSION

Wherefore, the City, Citizens Utility Board, and the People of Cook County, ex rel.

Richard A. Devine, respectfully urge the Commission to deny Edison’s Petition or, in the

alternative, reconsider and grant the Joint Movants' Motion to Dismiss or, In the Alternative, for

Summary Judgment.
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